LA

43




Ill. C.C. Docket No. 04-0653
IITA’s Data Requests Nos. 1.01 —1.48
Dated: December 23, 2004

Request: 1.43

Please provide copies of each Minnesota Order referenced in or related to

Question:
Minnesota dockets and Order referenced in footnote 25 of the Petition.

Response: See Appendix H, attached.
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BEFORE THE MINNESOTA PUBLIC UTILITIES COMMISSION

Edward A. Garvzy Chair
Joed Jacobs Commismioner
Marshall Jobnson Commissioner
LeRoy Koppeadrayer Conmisniover
Gregory Soott Conmmissioner
In the Mater of Minnesow Cellular ISSUE DATE: Ocwober 27, 1999
Corporadon’s Petition for Designation as an
Eligible Teleccommunications Carrier DOCKET NQ. P-5695/M-98-1285

ORDER GRANTING PRELIMINARY
APPROVAL AND REQUIRING FURTHER
FILINGS

FROCEDURAL HISTORY

On September 1, 1998 Minnesota Celiular Cosporation filed a petition under the federal
Telecomamaications Act of 1996’ asking this Cormission to desigmate it an “cligible
telecomxnunications carries” (ETC) in 43 counties in northern Minnesota. The Company nzeded
the designation to qualify for subsidies from the federal universal service fund.

Initialty, the Company requested an ETC designation for both the state and federal universal
service funds. Later, the Company asked the Commission to hold its state request in abeyance
until state universal service rules were in place.

The following parties intervened in thie case: the Minnesoma Deparniment of Commerce,
formerly the Depariment of Public Service (the Department); the Residential und Small Business
Utilities Division of the Office of the Attorney General (the RUD-OAG); U S WEST
Communications, Inc.; the Minpesota [ndependent Coalition, on behalf of 21 rural telephone
companics providing service in the area Minnesota Celtular seeks 1o ssrve, and Fromtier
Communications of Minnesota, Inc. (Frontier).

On June 2, 1999 the Commission issued an Order designating Commissioner Gr Scou the
lead Commissioner for this docket, as permitted under recendly passed legislation.’ The Order
authorized Commissioner Scott to exercise the Commission's authority to develop the evidentiary
record. Commissioner Scott held hearings on the application on June 2, 3, and 21, 1999

The case came before the Commission for decision on September 29, 1999.

' Pub. L. No. 104-104, 110 Siat. 56 {to be codified as amended in scattered sections of
title 47, Uaited States Code).

* Act of May 6, 1999. ch. 125, 1999 Minn. Sess. Law Serv. (West).
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FINDINGS AND CONCLUSEONS
I.  Historical Background

The federal Telecommunications Act of 1996 is designed to open the nation”s
telecommunications markess t competition. 1ts universal service provisions are designed to
keep competition from driving ratet in raral, insular, and high cost aress 10 wnaffordablc levels,
by subsidizing them. Only carriers that have been designated cligible telecommunications
carriers are eligible to receive these subsidies.

Congress realized that competition would force changes in the network of subsidies keeping
rural and urban rates comparable. Traditionally, rural rutes, which olherwise would have
reflected the higher costs of scrving maral areas, were subsidized explicitly by payments from
federal high-cost fuads and implicitly by requiriog carriers to average rural and orban costs
when setting rates.

Compeut:on called into question the continued vmhtllty of subsidizing rural rutes through
averaged pricing. While no one was surc how competition would develop, maay credible
scenarios suggested that it would first appear in urban areas, for two ressons: (1) urban areay
cost the least to serve, and (2) urban rates are often inflated by rural subsidies, which new
cotrants without rural customers would oot need.  Together, these faCIors made urban markets
the logical starting point for new entrams secking to underprice the inzumbents.

This urhan-first scenario not oaly threatened the incumbent carviers and the rusal customers —
did oot represent the healthy, robust competition the Act envisioned. Congress therefore
directed the Federal Conmmunications Commission (FCC) to work with the states through a
Federal-State foint Board to overhaul existing universal service support systems.’

The Act required the FCC o cstablish collection mechanisms that were equituble and
nondiscriminatory and payment mechanisms that were specific, predictable. and sufficient. It
required the agency to determine which services qualified for subsidies and (¢ ensure that
universal service payments were nof used to subsidize other services. 1t authorized the suates o
determine which carriers qualified for universal service funding.' The Act's rerm for these
carriers was “cligibic telecommunications carriers.”

IL. The Legal Standard

To function as an cligible tclecommunications carticr a common carricr must offer and advertisc
throughout its designated service area the services the FCC has decided to swpport with
universal sewucc funding. It must provide these services using at least some f its own
facilities.*

T47TUS.C. §254.

‘47 US.C. §214(e).

47 U.S.C. §214 (e).




The list of services eligible for universal service support will change over time. The Act states
that “{ujmiversal service is an evolving level of telecommunications services that the
Commission shall establish periodically under dhis section, taking inte account advances in
tcleft;oﬁmmugiuﬁons and information technologics and services.™ The cuyrent list of services is
as follows:

voice grade access to the public switched nerwork;

local usage;

touch-tone setvice or its functional equivaient;

single-party service:

acoess o emexgency services, including 911 and cohanced 911;
access [0 Operstor services;

access to interexchange services:

access to directory assistance;

toll limitation for qualifying low-income customers.

. 5 5 4 90 8 &

Responsibility for designating eligible telecommunications carriers rests with the state
commissions, except in cases in which they lack jurisdiction over the applicare.’ State
commissions must apply the criteria of the Act, the criteria set by the FCC, and any applicable
state criteria. (The FCC's original uiversal service rules barred state connmissiong rom
applying any additional soae criteria. but that portion of the rules has been invalidated by the
United States Court of Appeals for the Fifth Circuit.”)

The states are required to desigaate all quatificd applicants, cxcept in arcas acrved by rural
telephone companics. For these arcas the state commission must first make z finding that
designating more than one carrier is in the public interest.'” This requircmen refiects
Congressional concern that some thinly populated areas might not be able to support more than
One CarTer.

1. Minnesota Celiuiar’s Application

Minnesota Cellular is a mobile wircless provider licensed by the Federal Communications
Commission to provide service in 43 counties in northern Minnesota. The Compamy

cligible telecommunications ciirrier (ETC) status for this cotire area and stated that it intended to
offer a new service. fixed wircless service. as its universal service offering.

“47US.C. §254 (c) ' 1).

47 CF.R. § 54.101 1a).

4T US.C. § 214 (e) 1 6).

® Texas Office of Public Utility Cougsel v. FCC, No. 97-60421 (5" Cir.July 30, 1999).
a7 uUS.C §214 (e} (2).




The new offering would inctude all services required by the FCC. It would be priced within
10% of the rates charged by the incumbents. It would include, as standard featores,
enhancements ot available from the incumbents, such as an expanded local calling area and
limited service mobility. It would also include, as standard festures, some enhancements for
which the incumbents charge 4 premium, such as Caller ID and voice mail.

Minnesota Cellular's proposed seyvice area included territory served by U S '"WEST, GTE
Minnesota, Sprint Minnesota, Frontier Communications of Minnesota, [nc., und 37 small
carricrs that the Company acknowiedged to be rursl telephone companies. Frontier also claimed
to be a rural tefephone company, but Minnesota Cellutar disputed that claim.

The 37 carriers that all parties agree are rural telephone companies are as follows:

Barnesville Telephone Company .
Blackduck Telephone Company

Bluc Earth Valley Telephone Company
Clara City Telephone Exchange Company
Clemcauts Telephone Conpany, Inc.
Dunnell Telephone Company, Inc.
Farmers Mutual Telephone Company
Federated Telecom, Inc.

Felton Telephoac Company. Inc.
Garden Valley Telepbone Company
Granada Telephone Company

Halstad Telephone Company

Hills Telephon: Company

Hutchinson Telepbone Company
Interstate Telecommunications Cooperative, Inc.
Lakedaie Telephone Company

Lismore Cooperative Telephone Company
Mankato Citizens Telephone Company
Melrose Telephone Company
Mid-Communications, Inc.

Mid-State Telephone Company
Minnesota Vailey Telephone Company
New Ulm Telecom, Inc.

Paul Bunyan Rurai Telephone Company
Polar Rural Telephone Company

Red River Rural Telephoue Company
Redwood County Telephone Company
Sacred Heart Telephone Company
Sioux Valley Telephone Comnpany
Sieepy Eye Telephone Company
Splitrock Telecom Cooperative, Inc.
Twin Vgiley-Ulen Telephoune Company
Western Telephone Company
Wikstrom Telephone Company
Winsted Telephone Company

Winthrop Teiephone Company
Woodstock Telephone Company

..............OIQU'.C..........O....‘




V. Issues Summary

NutonlymmmMMsmePCapplmuonbyanomnmmbuumthgumw
service funds, it is the first ETC application by a wircleas carrier. [t therefore mises scveral
issues of first impression, (The Commission Aas scted on two other ETC dockets ~ one granted
ETC status w all Minnesota incumbent local exchange carriers; the other gramted conditional
ETC status to 3 competitive local exchange carrier that later withdrew its application. Ncither
case offers extengive puidance here.)

The issues in this case fall into four major categories.
A.  Challenges to the Application

The first category of issues involves chalienges to the appiication itseif. U S WEST, the RUD-
OAG, the Minnesota Independent Coalition (MIC), and Frontier all claimed that Minncsota
Cellular failed the statutory test for ETC designation, for one or more of the following reasons:

(1) the Company does not currently offer and advertise throughout its service area
a service package meeting universal service requireoents;

(2} the Company has not described its proposed universal service offering in
enough detil or with ¢nough credihility lo prove that it meets universal service
requirements;

(3) the Company claims that the Commission has no authority over the pricing or
quality of its universal service offering, jeopardizing the Comumission’s ability to
protect the public interest and compelling it to deny the application.

B. Rural Telephone Company Public Interest Test

The second cluster of issues rclates to whether it is in the public interest to designate a second
ETC in the areas within Minnesota Cellulat’s service arca chat are seevod by ural

companies. MIC, RUD-OAG, Frontier. and U S WEST contend that designating a second ETC
in these areas is contrary to the public interest. The Department of Commerce (the Department)
and Minncyota Celluler contend that designating a second ETC is consistemt with the public
interest.

C. Frouatier's Rurul Telephone Company Claim

The third cluster of issues has to do with whether Frontier is a rurel 12lephone company under
the federal Telecommunications Act of 1996 (the Act). If it is, the Commission cannot designale
Minnesota CeHular an ETC in Fromtier’s service area without first making a rinding that it is in
the public interest to have more than one ETC in that arca.

[n this case, however, there would be no need (o reach the public interest 1ssue, since Minnesoia
Cellular bas stated that it will withdraw its application as to Frontier’s service area if Fromtier i3
found to be a rural telephone company. {One of the special protections the Act grants rural
tclephone companies is to require ETCs to serve their entire study arcas; Mirnesota Cellular is
not prepared to serve Frontier's entire study area.)
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The Deprriment opposed Frontier's claim to be 2 rural telephone company; the other parties
took no position on the issuc.,

D.  Conunisgon Authority Over Minnesota Cellular’s Universal Service Offering

The fourth cluster of issues revolves around the Commission's authority to impose conditions on
Minnesots Cellular’s universal service offering, both initially and oo an ongoing basis.
Minnesot Cellular contends that the Commission has no authocity, initial or ongoing, over the
affordability, erms and conditions, or quality of its universal service offering. The other parties
contend that the Commission Joes have initial and ongoing anthority, from » variety of sources.

Y. Summary of Commission Action

The Commission will grant preliminary approvat of Minnesota Cellukar's application for ETC
stufus throughout the service area for which it has applied. Final approval will not be gramed
until the Commission has reviewed and approved a tariff filing detailing the content, pricing.
and terms and conditions of the Company's universal service offering.

The Commission finds that it is in the public interest 1o designate Minnesota Cellutar an ETC in
the portions of its service area that are served by rural telephone companies, assuming that its
universal service tariff pasaes mustor. The Commission rejects Fronber’s claim that it is a rurml
telephone company

The Commission finds that it does have initial and ongoing authority over Minnesota Celtular’s
universal service offering. The Commission will execcise that author.ty 1o protect the Minnesota
public.

These decisions are explained below, using the issues framework developed previoasly.
VI. Preiminary Finding chat the Company's Application Meets ETC Requirements

Parties have raised threc major challenges 10 Minnesota Cellutar’s applicatior, in addition to
claiming that it fails the specini public interest test applicabie to areas served sy rural telephone
companies. Those challenges can be summarized as follows:

(1) To be designated an ETC, a carrier must be offering a service pacgage
qualifying for universal service funding at the time of applicaticn. Minnesota
Celtular fails this test

(2) Even if intent to offer a qualifying universal service package were adequate,
the Company’s universal service proposal is not specific or credible enough to
demonstrate that it car. provide affordable, high-quality service throughout its
proposed service area.

(3) The Company’s denial of the Commission’s authority over the affurdability,
quality. and terms and conditions of its universal service offering jeopardizes the
Commission's ability 10 protect the public interest and compels it to deny the
application.

Each challenge will be addressed in urn.
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A. The Application Does Not Fail for Lack of 2 Current Univecsal Service
Package

Several parties claim that the Act requires an applicant to be actually offering a universal service
package including the ninc PCC-required services throughout its proposed service area at the
time of application. The Commission disagrees.

As the Department pointed out, the federal Act appears to trest ETC designation as a lincar
process:

A comumon carrier designated as an eligibic welecommunications carrier under
paragraph (2), (3), or (6) shail be cligible to receive universal service support in
accordance with section 254 of this titie and shall, throughout the service area for
which the designation is received -

(A} offer the services that are supporied by Federal universal service
support mechanisms under section 254(c) of this title, either using its own
facitities or a combination of its own facilities and resaiec of another
carrier’s services (including the services offered by another eligible
telecomununications carrier); and

(B) advertise the availability of such services and the charges
therefor using media of generat distribution.

47 U.S.C. § 214 () (1), emphasis added.

The plain meaning of this language is that once 2 carrier has been designated an ETC, it shall
offer and shall advertise the supported services. The designation comes first; the obligation to
offer and advertise the supported services follows.

Similarly. the FCC Order adomting its universal service rules makes the same assumption:

[A] carrier must meet the section 2 14{¢) criteria as a condition of its being
designated an eligibie carrier and then must provide the designated services to
CusSTOMers pursuam o the rerms of section 214(c) in order o r=ceive support. . . "

{n the Matter of Federni-State Joint Board on Universal Service, CC Docket
9645, Report and Orcer, FCC 97-157 (May 7, 1997), emphasis in ariginal.

Not only daes viewing ETC designation as a linear process square with the p ain meaning of the
statute, it squares with the underlying policy of opening the nation's teiecomrounications markeis
to competition. Requiring ETC applicants to actually offer and advertise universal service

packages throughout their service areas before desigaating them ETCs would be inherently anti-

competitive.

It would mean requiring them to serve without providing the subsidies that make that service
possibie. 1t would, for all practical purposes, give incumbeats a lock on serving high-cost areas,
and on the subsidies they carry. This was clearly not the intent of Cengress, and the
Commission rejects the claim that ETC applicants must be actually providing the precise
service(s) for which they seek universal service subsidies at the time of application.
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B. The Application Does Not Fail for Lack of Specificily or Credibility

All pacties bt the Deparmen also claimed that Minnesow Cellulsr's proposed umiversal service
offering was too indefinite, it: technology too untested, or its track record too sperse, o
credibly demonstrate its ability w provide high-quality, affordable service throughout its service
area. The Commission disagrees.

i The Company Airesdy Provides Eight of the Nine Required Services
and Has No Customers for the Ninth

First, of the nine FCC-tmndawcd serviecs an ETC mmust provide, Minncsom Cethular alrcady
provides cight. (It has no customers cligible for the ninth.) This is a definite and credible
indication of its ability 10 provside the FCC-required services. Those services are as follows

n voice grade acuess 1o the public switched network;

(2)  local usage;

(3)  touch-tone service or its functional equivalent;

4) single-party service;

{5}  access o emergency services, including 911 and enhanced 911;
{6)  access 10 operator services;

N access to interexchange services;

(8).  access to direciory agsistance;

(9) 1ol limitation tor qualifying low-income customers.

No one disputes that Minnesota Cellular provides touch-tone-equivalent sesvice, single-party
Service, access (o0 OpErawr services, access (o interexchange services, and sccess 0 directory
assistance. No one disputes that it currently provides voice grade access to the public network,
although U S WEST questions whether it can consistently provide voice grade access throughout
its service area. (This issue is treated below as a service quality issue.)

Similarly. no one disputes that the Company complies with state law and FC(C directives on
providing access ta emergency services. All Minnesota Cellular customers have sccess (o 911,
and the Company is following established procedures for offering entanced 511 service where
available.

No one disputes that Mionesota Cellular currently provides some loczl usage in all of its service
packages. It is unclear at present whether universal service offerings mnst include unlimited
lacal usage or whether they may incliude metered usage heyond some unspecified minimum. In
any case, the Corpany has stated that ic will offer at least one universal service package with
unlimited usage, at least uneil the FCC completes an ongotng rulemaking that will specify local
usage requirements.

Finally, the Company does not curremtly offer toll limitation to qualifying low income
customers, but it currently has no qualifying low income customers. (“Qualifying low income
customers™ arc participants in the federal Lifeline program, which Minnesota Cellular cannot
join until it has been designated an ETC.) The Company testified without contradiction that it
has the wchnical capability to offer tolt limitation upon designadon.




The Company's current provision of eight of the nine required services, together with its clear
ability to provide the ninth and its stated willingness to moet the stature's advertising
requirements, make a strong case for ETC designation, at ‘least in the areas not served by rumi
telephone companies. The coacerns that remain focus on parties’ clsims that the Company's
service may prove to be unaffordable, of inferior quality, or not svailable throughout its service
arca.

2. There Is No Suhetantint Reason (o Doubt the Company’s Abllity to

Provide Afferdable, High-quality Service Throwghout ks Proposed
Service Area

a. Service Quality

Some parties questioned Minnesota Cellular's ability to provide high-quality service in ail parts
of its service arca, because wircless service can be disrupted by hilly termain or other
topographic features. Similarly, some parties argued that wireless service cannot support the
kinds of advanced services, especially data transmission services, that federal snd state
telcconumunications policics cocourage.

Minnesota Cellular countered by promising to do anything accessary to deliver a strong, relisble
signal to all customers in its service area. including measires such as placing high-gain antermas
on their homes. The technology to ensure continuous, high-quality service is available, the
Company said; it is just not normally used for mobile wireless service, since any tecrain-retaed
signal disturbance will end as the customer travels. The fixed wireless equipment the Company
will offer its universal service customers will have a more powerful signal from the outset, and
that signal can be improved as necessary.

The Company conceded that wireless service currently provides lower data ransmission speeds
than most land line service, but pointed out that the FCC rejected proposals v include data
transmission in the nine mandated services.!! The Company also pointed out that it is uncertain
today what “advanced services” wilf mean as technology develops: by the time the FCC requires
advanced secvices of ETCs, those services may include services uniquely suited to wireless
technology .

The Commission finds no substantial basis for questioning the Company’s abity or intention to
provide high-quality service. The Company has carcfully considered possible obstacles 1o
providing high-quality service-, has developed strategies for overcoming them, and has pledged
to remedy any service quality problems at any cost. This 5 adequate under any reasonable
standard.

Similarly, the Commission does not believe that the slower data transmission speeds that go with
wireless technology justify denying this application. One of the Commission’s duties under the
Act and the FCC rules is to refrain from discriminating against applicants on the besis of
technology. One of the explicit goals of the FCC universal service rules is to open

" In the Martter of Federal-State Joird Board on Universal Service. Ci. Docket 96-45.
Report and Order, ECC 97-157 (May 7, 1997 at 1 64,
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telecommuaications markets 1 cable and wireless providers.? Given these dwrectives, the
Comnmission will not deay thix application based on the intrinsic charucteristics of wireless
technology.

The Commission will, however, condition final ETC designation of Minnesota Cellular on a
compliance filing demonstrating adequate service quality, osing the Commission's existing
service quality standards as a touchstone.

b. Affordability

Several parties claimed that Minnesota Cellular's universal service offering would in fact be
loaded with pranjum features, targeted at high-end customers, and priced beyond the means of
many, if not most, residends of its service area. They saw this as a misuse of the universal
service fund.

The Commission accepts Minnesota Cellular at its word - and intends 1o bold it to its word -

that it will offer at least one uaiversal service package with unlimited local usage priced within
10% of the incumbents’ standard rates. That is affordabie by any reasomable standard. If that
package containy premium features or an expanded calling area as well, that is between the

company and the consurmer.
The FCC has explicitly rejected the proposition that ETCs should be forced 6 offer at least onc
“stripped down” telecommunications package.'! That agency, like this oac, viewed
the Act’s ban on subsidizing competitive services with universal service T 88 aﬁaqme
A, protection agrinst sbuse, and welcomed the prospect of those fumds sparking *ompetition and
L innovative service offerings.

c. Service Area

It is undisputed that there are small areas within Minnesota Cellular's proposed service area that
its signat does not currently reach. These areas are within the study arcas of Farmers Mumal
Telephoae Company, Felton Telephone Company, Garden Valley Telephone Company, and
Wikstrom Telephone Company. [t is not clear from the record if these areas are populated, if
the incumbents serve anyone there, or if there is any reason to believe anyone there will request
service from Minnesom Cellutar.

? In the Matter of Federal-State Joint Board on Universal Service, C(C Docket 96-45,
Report and Ocder, FCC 97-157 (May 7. 1997) at $1 49, 145, 146; In the Matter of Federai-
State Board on Universal Service, CC Docket No. 96-45, Seventh Report and Order,

FCC 99-119 (May 28, 1999) a1 { 72.

Y In the Mauter of Federal-Siate Joim Board on Universal Service, CCC Docket 96-45,
Report and Order, FCC 97-157 (May 7, 1997) at 14 86,53.

“47U.8.C. §254 (k..
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What is clear from the record is that Minnesota Cellular states that it has the capability to serve
any customer who materislizes within those areas and that it promises 0 do so promptly, with
the same service quality available throughout its service area. [t is also ciear that theve are areas
within the incumbents’ study areas where they do ot offer service and could oot serve without
building new facilities.

The Commissiom sees no reason to deny this application or 10 remove these four study arest
from Minnesots Cellular’s service area. Al carriers, but especially rural carrviers, bave pockets
within their study areas where they have oo customess or facilities. If development occurs, they
have 1o build out to the new custamer or customers. Minnesota Cellular appears to have the
same “build-out™ capacity as the incumbents, and the potential noed for buikd-out is no reasoa to
deny ETC status.

.  The Applicaticn Does Not Fail for Lack of Commission Authority Over the
Compsny's Universul Service Offering

Scveral parties urged the Commission to deny the application because the Company degiod that
the Commission had suthority over the quality, terms and conditions, or affordsbility of its
universal service offering. These parties contended that the Company, once designated an ETC,
might renege on its commitments to providing affordable, high-quality servic: throughout its

service area.

Of course, the critical issue is not what the Company belicves to be e scope of the
Commissioa's authority. but what is the scope of the Commission’s authority. The Commission
is satisfied that its authority over the Company's universal service offcring is broad cnough for it
(o ensure high-quality service and affordable rates throughout the Company's designated service
area. (The authority issue is treated in detail below.)

Since the Commission bas the authority to protect the Minacsota public, it ne2d not seriously
consider either of the two courses of action the parties recommended if it Iacked that authority:
(13 making a finding under 47 U.S.C. § 332 {c) (3) (A) that Minnesota Cellular's services are a
substitute for land line communications for a substantial portion of the state, permitting this
Coummission (o regulate its entry and rates, as well as its other terms and conditions of service;
or (2) making a finding that this Commission lacks the jurisdiction to act on Minnesota
Cellular's ETC application and referring the matter © the FCC under 47 U.5.C. § 214 (<) (6).

VII. Frontier's Rural Telephane Company Claitn

Frontier challenged the Company's proposal to serve exchanges within its service area, claimiog
that, since Frontier was a rurul telephone company, the Act required the Company to serve its
entire study area if designated an ETC. The Company agreed that it ‘was obligated to serve the
entire study area of every rural telephone company, but denied that Frontier 'was a rural
telephone company. The Department concurred with Minnesota Cellaiar. The other parties

" took RO position,

A.  The Legal Staadard

Uader the Act, a company qualifies for the special protections of 2 rural telephone company
under the following conditions:




_—
h The term “rural telephone company™ means 2 local exchange carrier operatiog
entity to the extent that such entity—

(A) provides common carricr service 10 any local exchange
carrier study area that does not include either—

(i) any incorporated place of 10,000 inhabitares or
mmore, or any part thereof, based on the most
recently availabic population statistics of the Bureau
of the Census; or

(ii) any erritory, incorporated or unincorporsted, incladed in an
urbanized area, as defined by the Bureau of the Census as of
August 10, [993;

(B} provides telephone exchange service, inciuding exchange
access, to fewer than 50,000 access lines;

{C) provides telephone exchange service 10 any local exchange
carrier study ares with fewer than 100,000 access lines, or

(D) has less than 15 percent of its access lines in comymunities of
more than 50,000 on February 8, 1996."

B.  Positious of the Parties

Frontier based its claim to rural telephone company status on the final test, having less thanl5 %
of its access lincs in communities of more than 50,000. It stated that rhe only community of
over 50,000 it served was Burnsville and that less than 15% of its acosss lines were in that city.

Minnesota Cellular and the Department claimed that Burnsville was not 2 “ commmumity * within
the mezning of the Act, that the term had a broader meaning, such as a “metropolitan statistical
arca” identified by the Burcau of the Census. Using that definition. Frontier’s access lines in
Burnsville, Apple Valley, Lakeville, and Rosemount would be counted together, and they would
exveed 15% of the Company's lincs.

Minpesota Cellular and the Department also argued that it is Frootier's parenu company,
Frontier Corporation. that must meet the statutory test.  All parties agreed thet Froatier
Corporation did not qualify.

C. Commission Action

The Commission rejects Frontier's claim to rural telephone company status fur two reasons:
(1) Frontier Corporation is the real entity at issue, and it fails the statutory test; and (2) more
than 15% of even the smaller company’s access lines are located within the Twin Cities
metropolitan area, which is the relevant community under the Act.

" 47U.5.C §153(37).
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it The Holding Compeny is the Relevant Entity and Fails the Test

The stamtory phrase “local exchange carrier operating entity,” the eutity considered for rural
telephone company status, is ambiguous. It can be interpreted in at least two ways — as
describing a local exchange camrier operating in the field or as describing a larger organization
operating a local exchange currier. The Commission belicves that the scoond interpretation is
more concistent with the intenr of Congress evinced throughout the Act.

The Act grants special protection (o rural telephone companics at scveral points. Not only docs
it protect them in the ETC designation process, but it exempts them, at lesst initially, from the
incrconmection, resale, and unbundling duties imposed on non-rural carriers to usher in

competition.” These are signrficant exemptions that were not lighdy gramed. The Confercnce
Report on a joint hedring oo the Act exptained the reasons for the exemption us follows:

The Senate intends thas the Commission or a State shall . . . usc this [1ural
exemption] authority to provide a level playing field, particularly when a
company or carrier to which this subsection spplies faces competition from a
telecommunications carrier that is a large global or nationwide entity tnat has
financial or technological mmlhaureugmﬁcmﬂymmmtle
resources of the |rural] company or currier."”

The Commission finds that, nut oaly does Froatier not oeed protection from large global or
nationwide entities, it is such an entity iself.

Frontier is a wholly owned subsidiary of Frontier Corporation, which has long distance
operations throughout the nation and local exchange operations in at ieast seven other states. [t
is mot an isolated, stand-alone compaay with scant resources and meager knowiedge of the
dynamics of the competitive awrketplace. The parent company clearly makes its managerial,
technical, and even regulatory expertise available for the benefit of Frootier and its other
subsidiaries.

In fact, Fromtier's own wimess on the rural telephone company issuc testified that he was
regulatory manager for 19 wholly owned subsidiaries of Fronticr Corporation in seven states.
Although he was on the payroll of Frontier Communications of Minnesota, his salary costs were
apportioned between all 19 of the wholly owned subsidiaries be served.

Ohviously. the parent company does not leave these 19 subsidiaries to their o ¥n devices; it
centralizes scrvices roquiring special expertise and delivers them on its own terms. This
arrangement itself is powerfut evidence that it is the holding company whose interests are at
issue, that it is the holding company that ultimately controls Frontier, and that is the holding
company that should be consiklercd the applicant for a rural telephone comparny exemption.

'*47 U.S.C. §251 (.

" House Report, 104-458, p. 254 (January 31, 1996).
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The Commission finds that in this case the rural telephonc company test should be spplied to
Froatier Corporation, oot Froatier Communications of Minnesota, lnc. Since 10 one claims te
larger company meets the test, the applicasion must be denied,

2. More than 15% of Frontier’s Access Lines Are in a Community Over
50,000

The Commission also rejects Fronticr's nanmow reading of the (erm “community ™ (0 mean
“mmgicipality ™ and therefore rejects its claien that less thanl 5% of its access lines are in
comnwinities of more than 50.000 people.

Frontier serves four municipalities in the metropolitan area: Burmsville, Eakeville,

Apple Valley, and Rosemount. The company clsims each municipality is a comonmity. Sioce
only one - Burnsville - has a populstion of more than 50,000 people. sad since lesa than 15% of
Frontier's lines are in that city, Frontier claims to meet the “less than (5% " test. Ou the other
hand, if Burnsville is considered part of 2 comnunity that includes neighboring Lakeville,

Apple Valley, and Rosemoum, Frantier fails the “less than 15% ™ test.

The Commission believes that “community™ has a broader meaning than “municipality,” that
Lakevilie, Appie Valley, and Rosemount arc part of the same commuaity as Hurnsville, und that
Frontier fails the “less than 15% " test.

First, “municipality” is a verv straightforward word with a very specific meaning. If Congress
bad meant “municipality,” it would have said “municipality.” Instead it said “community,” a

word with a much more expansive end clastic meaning.

Second, not only are the four metropolitan rounicipalities Frontier serves close neighbors, they
are ail part of the toll-free metropolitan calling area. They have long been asxumed to be part of
a larger community whose identity and interests coincide to the poiot that toll-frec calling within
the community is required.

Third, Frontier's reliance on the Commission’s decision w align new area codes aloag municipal
bouundlary lines is misplaced. [n that case the Commission was forced w breas the larger
community, the metropolitan calling area, inio smaller parts with separate arca codes. Using
municipal boundaries as boundary lines was a logical way ta minimiz: the coafusion that wouid
inevitably accompany new area codes.

Finally. defining “community ™ 10 mean “municipality” here would not further, and would in
fact conuravene, the ACt"S goal of providing special protection to rural customers. The 50,000
population threshold is clearly intended to function as an jndicator of rural stutus. Burnaville,
Lakeville, Apple Valley, and Rosemount are not rural municipalities, but muaicipalities withia a
recognized and thriving metropolitan area, unified by toll-free cafling. Findiag that access lines
in these municipalities were access lines located in communities unde- 50,000 people would not
square with the meaning and purpose ol the Act.

For all these reasons, the Coramission concludes that Frontier fails the “less han 15% of access
lines in communities of more than 50,000 test.




VIll. Rural Telepbone Company Public Interest Test
A.  The Legal Standard

While the Act requares state commissions to designate qualifying applicants a3 ETCs in most
cases, that is not true for areai served by rural tefephone companies. For those areas, stare
commissions must first make 1 finding that desipnating move than one ETC would be in the
pubiic interest:

. .. . Upon request and consisient with the public interest, convenience, and
aecessity, the State commizsion may, in the case of an arez served by a rural
telephone company, and shall, in the case of all other aress, desiguste more than
one comInon carrier a+ an eligible telecommunications carrier for a se-vice area
designated by the State commission, so long as each additional requesting carrier
meets the requirements of paragraph (1). Before designating cn addit. onal
eligible telecommunications carrier for an area served by a rural

comparty, the State commission shall find that the designation {s in the public

interese 't
B. Pogitions of the Parties
L. MIC, Froatier, RUD-OAG, and U S WEST

MIC, Frontier, RUD-OAG, and U S WEST urge the Commissioa 1o “ind tho it would not be in
the public inerest to designaw Minnesola Cellular an ETC in arcas saved by rural tedephoac

companics.

They claim that competition i these arcas would create strong economic inceatives for the
incunbents to defer investment in infrasiructure, jeopardizing service quality and delaying the
arrival of new technology and new services, They also claim that losing revenues wo Minnesota
Cellular, either through lost federal subsidies or lost customer billings, could drive up prices for
the remaining customers. They cautionsd that competidon could driv: some ural

companies out of business, standing rural customers with Minnesota Celluiar’s fixed wireless
service, which they comended was less reliable and less versatile than land line service.

These purties aiso challenged Minnesota Cellular's ability and intenticn to provide high quality,
reliable service at affordable rates throughout its proposed service area. This final challenge has
already been addressed in section V1.

2. The Department and Minnesota Ceflular

The Department of Commerce: and Minnesota Cellutar claimed that it was in the public interest
to designate Minnesota Cellular an ETC in the areas served by rural t:lephone companies. They
emphasized that competition normally brings fower prices, higher quality, consumer choice, new
technologies, and innovative services. They argued that none of the rural clephone companics
bad produced hard financial data showing that they would suffer any harm from competition.

47 US.C §214 (e) (2), cmphasis added.
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They pointed out that curreat FCC universal policies permit both the incumbent and Minnesota
Cellular to receive universal secvice subsidies for customers taking service from both
companics. They emphasized that rural companies, like their urban counterparts, were seeing
significant increases in customers ordering second lines, creating a significant source of new
revenue, which might even offset the financiat effects of lines loat to Minnesota Celhular.

C. Commission Action

The Commission finds that it is in the public interest to desigoate Minnesota Ceflular an ETC in
the portions of its proposed scrvice area that are served by rural telephone companies.

The Commission begins with the understanding that both Congress and the Minnesota
Legisiature are deeply committed to opening local telecommunications markets to competition.
At tbe same time, Congress rcalized that some areas served by rurat telephione companies might
not be able to support more than one cartier. [n these areas competition, especially competition
fucied by universal service subsidies, could harm consumers. Congress therefore gave state
commissions the authority to determine on a case-by-case basis which aress s2rved by rural
telephone companies coutd not wlerae or benefit from competition.

In this case parties on both sides of the issue claimed that the other had a duty to come forward
with empirical evidence that permitting Minnesota Ceflalar to compets for universal service
funds would or would not harm consumers in the areas at issue. The Commmission agrees with
MIC that Minnesota Cellular had the burden of making an initial showiag that subsidy-faeled
competition would not harm consumers. The Conunission also agree: with Minnesota Cellular
that once the Company made that showing it was incumbent upon the rural telephone

1o produce facts demonstrating that consumers in individual areas served by individuat
companies would be harmed by granting ETC status (0 Minncsota Cellular. o this case, the
evidentiary issue was not close.

Minnesota Cellular produced credible evidence of its intcat and its ability to provide a acw form
of local service, fixed wineless service, throughout its praposed service area. It made a
threshold showing of affordability, relinbility, and service quality. It made a threshoid showing
that its service would include specific features and enhancements not ivailabl2, or available only
al a premium, from the incumbents.

This is credible evidence supporting the claim that designating Minanesota Ce lutar an ETC is in
the public interest. It deonstrates that at least threc of the goals underlying federal and state
policies favoring competition — customer choice, innovative services, new technologics - would
be served by facilitating Minnesota Celtular’s entry with universal service subsidics. Given the
Company’s promised pricing of plus or minus 10% of incumbents’ rates, it aiso provides
powerful evidence thal othes goals - lower prices, higher quality, greater efficiency ~ might also
he served.

The rural telephone companics responded basicatly with statements of general economic theory.
They argued that they would face powerful incentives 1o stop investing in infrastructure for fear
of not recouping investments and that this failure to invest would lead to lowar service quality.
They fcarcd that Minnesota Cellular would capture so many customers that they would have 1o
raise rates to their remaining customers. They cautioned that their remaining, customers would
prabably be lower-income than the more affluent customers drawn to Minnesota Cellular’s high-
end services.




They stated that the designation of & second ETC would give them the right to reiinguish their
own ETC stams and exit the service area. This, they said, would leave customers in the
precarious position of having only wireless sexvice, which is not cate-regulsted and cannot
support advanced daca iransmission requircments.

The Commission does not belicve that customers in the arcas served by the rural telephone
companics will be harmed by permitting Minnesota Celular to reociv: universal subsidies. in
fact, the Commission believes that they will benefit.

First, it is simply not credible to conclude that roughly one-third of this sate (the geographical
area Minnesota Celtular secks W scrve) cannot support competitive telecommunications markets.
That conclusion flics in the face of the arca's technological sophisticstion aad economic
sirength. Clearly, any igability to support competition would occur on a comrpany-specific ind
area-specific basis.

Second, the rural telephone companies presenied no facts demonsirsting Gl onsemers served
by any particular rural company woukt be harmed by Minnesota Cellular’s entering the market.
Theic witness could not idemtify any pasticular company that be had scudiod for the advecse
effects of designating 2 second ETC. He could not state which specific companies® service areas
had insufficient market desmnand and growth to support multipie providers, He sated that he bad
never analyzed an actua) scenario with multiple ETCs in & high-cost rersl arcs.” He conceded
that it was possible that revenues from the growing market for new services and second lines
could offset the loss of revenues created by multiple providers.®

The curel telephone companies presented no individual or aggregaie dam on Ll revermes, 1ol
expenses, total earnings, ability to reduce expenses, prujecied income from new services, or
projected income from additiooal lines. They did not identify how masy customers, or how
much subsidy, any company could lose before being forced to raise rates, cut back on
investment, or relinquish ETC status, The Commission would need this sort of evidence, ot
evidence cqually probative, tr conchude that it was nat in the public interest to grant Minpesata
Cellular ETC status for any particular area.

Third, the general arguments raised in opposition to granting Minnesota Cellular ETC status are
not convincing. Even the incumbents claini, for instance, that many customers will take service
fromt Minnesota Cetlular as a supplement 10 land line service instead of as a substitute. In those
cases the incumbents will conlinue receiving universal service subsidies, since the subsidy
follows the line, not the customer.

Further, arguments from genvral cconomic theory cut hoth ways. [t is not self-evident that
telephone companies serving rural areas cannot survive competition from wireless providers.
For example, aithough competition could produce a disincentive to invest in infrastructure (for
fear of being unable to recoup the investment), it could also spark investment in inﬁ'umJuufc
{t provide superior service o beat the competition). Similarly, competition could perform its
widely recognized function of metivating the incumbenss to find and implement new operating
efficiencies. lowering prices xnd offering hetter service in the process.

¥ Hearing Transcript. Volume 2. at 74-76

® Hearing Transcript, Volume 2 at 76 and Volume 3 at 72-74.
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Finally, the Commission considers the risk of any of the incumbents going ot of buginess {other
than through a merger or an acquisition) extremely small, highly . wnd ultionately
manageable. The rural companies”™ witness testified that none of them had plans to relinquish
their ETC dcszllgnanon or withdraw service in the event that Minnesota Cellular’s application
were granted.

No matter how successful Mianesota Cellular's offering, it is unlikely to gut the incumbents’
revenues and universal service subsidies, since few customers will abandon the land line
network altogether, at least in the foreseeable future. It is also not clear that relinquishing ETC
stamas, which the incambents can ciearly do under the federal Act, woald refieve them of carrier
of last resort obligations under Minneso law

Even if it did, however, aud cven if one or more of the incumbents stopped providing service,
the Commission, Minnesota Cellular, and interested partics would have the statutory twetve-
month waiting period to determiine how to deal with that development. Minnesota Cellular
would have a duty to serve every customer within the service arca, and the Commission would
have the authority to require Minnesota Cellufar ¢o purchise or construct the facilities necessary
tu cosure adequate service. ™

The Commission would also have the authority to regulate Minnesota Cellular’s rates and
tmpose all the other conditions imposed on compctitive local cxchange carrices, upoa fding
that the Company’s service was a substitute for land lipe service for a substantisi portion of the
communications within the state.” In short, even the abandonment of service: scenario, although
highly speculative and unweicome, does not threaten severe and irrevocable harm to contumers.

For all these reasons, the Commission finds that it is in the public interest 10 Jesignate
Minnesota Celtular an eligible telecommunications carrier in the areas served by rural telephone

CODpPARICS.
IX, Commission Authority Over Minnesota Cellular’s Universal Service Offering

Initiaily, Minnesota Cellular claimed that in evaluating its application the Covmnission was
limited 1o considering the factors explicitly listed in 47 U.S.C. § 214 (¢} - common carrier
status, ability to offer all FC(-mandated services with at least some cf its own facilities,
compliance with advertising requiremems - and could not consider service quality, affordability,
or other public interest issues  This position had some support it FCC rules barring states from
imposing any ETC eligibility requirements that did not appear in § 214 {e} (2).

This was problematic because, as a wireless carrier, Minnesota Cellular was not subject to the
stale service quality and priciag rules that applied to all other carriers. This -aised the
possibility of Minnesota Cellular being essentially unaccountable for its universal service
offering.

™ Heartng Transcripl. Volume 3 at 77

U470 5.C§ 214 (e (4).

847 U.5.C. § 332 (¢ (3) (A).
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Ocher parties countered that refercaces in § 214 (e} (2) to the public ierest znd universal
service principles made the public interest and universal sexvice peinciples legitimage criteria in
evalvating ETC applications. They also claimed that the Commissior had suthority under state
law 10 consider affordability, service quality and similar public interest criteria.

In the alternative, these parties argued that if Minnesota Cellular were correct, the Commission
in reality had no jurisdiction over Minnesota Cellular and should refer the spplication to the
FCC under 47 U.S.C. § 214 tc) (6) (giving the FCC jurisdiction over ETC applications from
CAITIETS 0Ot subject 10 st jurisdiction).

This controversy was scitled by the Fifth Circuit Court of Appeats, which invalidated the FCC
ruies barring sta¢ commissions from applying state criteria m ETC dasignations.* The Court
interpreted the mandatory, discretion-limiting language in the statuie as referring 0 how many
ETCs a state commission was to designate, not to its criteria for desigmating them.

Minnesota Cellular continued to maintain, however, that this Commission coald not consider
service quality and affordability in evaluating its application, becanse there were no existing
regulstory roquircinents on seTvice quality or affordability applicable to wireless carriers. The
Company also maintained tha: considering affordability ran afoul of the federal prohibition on
stite regulation of wircless rawes™ and of the state law exempting radio common carriers from
the definition of “telephone company."* The Commission disagrees.

A.  Statutory Aathority to Apply Public Intevest Criteria

While it Is true that state rutes on ETC designation were written with land line carriers in mind
and apply oaly 1o them, the Commission bas clear authority under state and faderal law to apply
normal public interest standards to this application. Minnegota Cellular's suggestion that the
Commission must wear blinders and resist considering the public interest is without merit,

Under state law the Comrnission has comprehensive authority over the provision of
telecommunications services in this state. It has a specific legislative mandat= to consider eight
state goals as it “executes its reguiatory duties with respect to telecommunications services.”
Thase regulatory duties would clearly include the duty to designate ETCs. The eight goals the
Commission is to consider ar:: as follows (emphasis added):?

* Texas Office of Public Wtility Counsel v. FCC, No. 97-60421 (5 Cir_July 30,
1999}

B 47U.5.C. §332 (¢} (3).
* Minn. Stat. § 237.01, subd. 2.
7 Mino. Star. § 237.011.
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(1) supporting universal service;

{2) maimtaining just and reasonable rates;

(3) encouraging ecoaomically efficient deployment of the infrestructure for higher
specd telecommunications services and grester capacity for voice, video, and data
transmission;

(4} encouraging fair and reasogable competition for local exchaage teiephone
service in 8 competitively neutral regulatory manner;

(5) maintaining or improving quality of service;

(6) promoting customer choice;

(7) ensuring cousumner protections are maintained in the transi-ion to &
competitive market for telecommunicanions service; and

{8) enconraging voluncary resolution of issues between and among comapeting
providers and discouraging litigation.

The Commission also has a specific legislative mandate, when issuing orders related to
telecommunications matters that affect deployment of the infrastructure, to apply the goal of just
and reasonable rates.® Neither of these legislative directives is limited to dockets involving
telephone companies or telecommunications carriers; both spply generslly to all
telecommunications matters. The Commission concludes that it is authorized and bound to
consider these goals in examining this application.

The Conunission also agrees with the Department that the federat Telecommunications Act of 1996.
which authorizes it to make ETC designations. authorizes it to appty the public intcrest goals
articulated in the Act in making those designations. The universal service goals of the Act include
a statement that “quality services should be available at just, reasonatle, and affordabic ratces.”®

The Act also makes it clear that state commissions bear majoc responsibility jor easuring that
universal service rates are affordable: *The {Federal Communications) Corntission and the
States should ensure that universal service is available at rates that are just, reasonable, and
affordable. ™" '

B, State Stziutory Defiaitions Do Not Deprive Commission of Authority

Minnesota Cellutar pointed to the definitions section of the Minnesota telecoramunications act to
support its claim that the Commission lacked authority over its universal service offering.
Those definitions state that radic common carriers are not telephone companiss and that
telephone company activities “hat conform to the act’s definition of radio corrmon carriers are
not regulated under the act.”

* Minn. Stat. § 237.082.
Ba7US C §254 (M)
Y47 USC §254 ()

M Minn. Stat. § 237.01, subds. 2 and 4.
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Expanding these provisions beyond their literal meaning, by suggesting that they demonstrate
that radio common carriers are uniquely beyond the jurisdiction of the Commission, is
unwarranted. This is especially true in light of more recent legisiation subjecting radio common
carriers to state universal service fund obligations,™ and in light of the legisiation discussed
above, directing the Cormmission to apply specified goals in the brosd contexs of
“telecommunications services™ and “telecommuuaications maers, ”

The Commission does not believe that the Legislature intended these definiticns to place
wireless carriers receiving public universal service subsidies outside the reach of Minoesota
universal service policies.

C. The Commission is Not Preempted from Reguiring Affardable Rates of
Minaesots Cellular

Minnesota Cellular also claimed that federal law preempted the Comtission “rom requiring that
its universal service offering be affordable. The Commission disagrozs.

While 47 U.5.C. § 332 (¢} (31 clearly bars suaes from regulating wircicss cury or wiceless rates
except in carcfully defined circumstances, requiring a threshold showing of affordability w
qualify for a public subsidy is not rate regulation. Rate regulation is muach more precisc and
thoroughgoing than meraly requiring a demoastration that rates fall within an affordsble range.

Furthermore, if staics canndt equire a showing of affordability of wireless curricrs, they cannot
fulfill their responsibility, shared with the FCC, (o ensure that ugiversal serv ce "is available at
rates that are just, reasonable. and afferdable. "™ The Commission concludes that it is not
preempted from considering affordability in acting on Minnesota Cellular’s a splication.

X. Condusion

The Commission will grant prelimigary approval to Minnesota Cellular's application, finding
that the Company has made a credible showing of its ability snd intention to provide a high
quality, affordable universal service offering throughout its proposed service area. Finat
approval will be granted upon Commission review and approval of a tariff filing complying with
the requirements discussed in the body of this Order.

ORDER
b The Commission grants preliminary approval to Minnesota Celinlar's appiication for

designation as an eligible telecormmunications carrier. Final approval is contingent upon
Commission review and approval of the compliance filing set forth in paragreph 2.

7 Minn. Seat. § 237.16, subd. 9.
Y47 U.S.C. §254 (D).

21




2. Minnesota Cellular shall make a compliance filing including de following items:

(1) 2 wriff containing a detsiled description of its universal service package offering,
which shall include at least one package which inchudes both unlimited local usage or the
minimum level of local usage set by the FCC and a price that Joes 20" exceed 110% of
the current rates of the incumbents:

{b) a plan for adverdsing is unjversal service offering(s) throughout i's proposed service
area;

{c) a proposed customer service agreement for Comunission review and analysis

with and against existiag Commission service quality standards.

3 All parties to this proceeding are invited to comment on the Company's tarif¥ filing,
under a schedule 10 be ¢stablished by the Executive Secretary. The Company shall
respond to parties’ comments under the same schedule.

4. Upon fioal designation as an eligible telecommmnications carricr, the Company shall file
quarterly progress reports on its efforts (o implement eohanced 911 service and toll
limitation service.

5. This Order shall becorne effective immediately.

ok

Bur! W. Haar
Executive Secretary

(SEAL)

This document can be made available in alterpative formats (i.e., larpe print r audic ape) hy
calting (651) 297-4596 (voice), (651) 297-1200 (TTY). or 1-800-627-3529 (1TY relay service).
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